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At the same time as the power and prevalence of human rights is growing within
political, legal and social discourse, their foundations are being undermined by two
insidious forces – one that values human rights too little, and the other which values
them too much. Especially in the new world order of post 9/11, human rights are seen
by those in the first camp to be dispensable privileges, while those in the second camp
over-state the human rights cause and are resistant to any sort of criticism of their
form or substance. This lecture critiques the dimensions and dangers of both these
fundamentalist perspectives, in Australian and international contexts, and offers some
suggestions as to how human rights might be rescued from their debilitating grasp.

Preface
In 1964 Brendan Behan, that irrepressible writer, wit and Irish rebel, died in Dublin at
the age of 41. Shortly before, upon the completion of the last instalment of his
autobiography, he remarked with characteristic shenanigans that had it not been for
the assistance he received in researching and writing his autobiography he would not
have been able to finish the task until many years after his death!1 I feel something
vaguely similar regarding the delivery of this Inaugural Lecture - fully 18 months
after I took up the Chair.
The allusion to Behan is further advertent. For the Irish connection to the promotion
of the idea of human rights and to the implementation of the idea in practice is
especially strong. Perhaps, given the experiences of the Island’s political and social
history, the temperament of its people (a mixture of passion, stubbornness and
irreverent wit) and until very recently the colossal exportation of so many of its men
*
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and women to all corners of the earth, it is not surprising that we find the Irish
conspicuously represented in the global ranks of human rights advocates, activists,
lawyers and scholars.
Of course, all who practice in the area are coloured by their personal experiences as
much as by any intellectual conviction. In my case I was no doubt shaped by growing
up in Belfast, which in the 1970s presented a range of social, political and diplomatic
challenges for a teenager. My family, like so many, was directly affected by the
violence, but it was perhaps the indirect effects that were more telling – the social,
psychological and physical atmosphere of Northern Ireland during ‘The Troubles’
was an unavoidably influential factor in one’s whole personal development. A Jewish
friend of mine at the time was once cornered by a street-gang of one or other
persuasion intent on finding out which side he belonged to. Once they established his
religion, they paused momentarily and then demanded to know whether he was a
Protestant Jew or a Catholic Jew. Such sardonically amusing stories represent what
was in fact a dark and often deadly division in society.
So, there and then, in Belfast, in the 70s, you could not avoid the Byzantine matrices
of historical prejudices, modern injustices and rights claims, whichever side of the
city you were born and brought up on. To be sure there was an “us and them” divide
in society – indeed, that was the whole sorry and bloody problem. But, it was not a
divide based on those who thought human rights were important and those who
thought there were not, at least not to them.

Introduction
This leads me to the core of what I want to address in this paper– namely human
rights fundamentalisms. That is fundamentalisms plural, as I want to examine two
different types of deep-seated human rights perspectives.
The first of these is the belief that human rights are the fundamental, immutable and
transcendent principles upon which our political, social and legal orders are based
today. I call this belief ‘Transcendental Fundamentalism’. What is significant about it
for me is that it is increasingly recognised in its non-observance. This nonobservance stems from the growing pervasiveness of at least two notions that
undermine the relevance and application of human rights, not only in the West, but in
developing states as well, albeit for different reasons. The first notion is that human
rights are privileges or optional extras that can be bestowed or denied as
circumstances demand. The second, is the notion that such a discretionary state of
human rights really only applies to certain unworthy groups or categories of people.
For the worthy, or at least powerful, human rights are more assured because they are
seldom directly violated. The consequence of such partiality is that there is now a
cleavage within our political, social and legal orders, and between the fundamental
origins, nature, utility and legitimacy of human rights, and their current application in
practice. This disconnect is a threat to the transcendental fundamentalism of human
rights. So, my first fundamentalism is a ‘good’ fundamentalism, too much ignored.
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The second fundamentalism is a ‘bad’ fundamentalism; that is one where the object is
too readily revered. The object here is human rights, and the fundamentalism
comprises a fetishization of human rights within certain circles of rights advocacy; or,
to put it another way, a tendency towards human rights evangelicalism where human
rights are touted as a panacea for many or all social, political, legal and economic ills.
As such, human rights are considered to be beyond reproval or even critique. I refer to
such a phenomenon as ‘Reactionary Fundamentalism’, and see the threat it poses to
human rights as coming from the devitalisation of the body of human rights discourse
and argument that is the inevitable consequence of all dogma that eschews the rigours
of intellectual inquiry and challenge.
This paper focuses on the problems associated with both of these fundamentalist
perspectives on human rights - the first because the fundamentalism is under-valued,
and the second because it is over-valued. But first, I shall provide something of an
overview of the nature and origins of human rights out of which context these
fundamentalisms have emerged.
Talking Human Rights
Much has been said and claimed of human rights over the centuries regarding their
ontology, utility, format, and their future.2
Immanuel Kant considered human rights to be the transcendental emanations of our
collective consciences;3 and John Stuart Mill and Tom Paine followed him by
stressing that they constituted the natural essence of the liberated, rational individual.4
John Locke was the first to declare them to be inalienable, which was the precise term
used to describe them in the American Declaration of Independence (and also many
years subsequently in the Universal Declaration of Human Rights). The French
Déclaration des droits de l'homme et du citoyen drew on the same sentiment by
pronouncing them to be natural and imprescriptible.
The framers of the UDHR further considered human rights to be constituent of the
‘inherent dignity… of all members of the human family”. Somewhat differently, the
Japanese cross-cultural theorist, Onuma Yasuaki thinks that human rights are more
concerned with “realizing the spiritual and material well-being of humanity” rather
than merely individual dignity.5 The passage of the Human Rights Act in the UK in
1998 prompted claims that human rights now provide “values in a Godless age”,6
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though in sailing so close to the winds of theocracy, others have warned that human
rights might be in danger of adopting the “sentimental vocabulary of devotion”.7
Such disparate sources as Plato, St Thomas Aquinas, Confucius and the Koran, all
variously emphasise that the essential rights to equality and liberty beget justice;8
John Rawls developed his monumental theory of justice on the back of the catalytic
effect of a sophisticated balance between equality and liberty rights.9 For Costas
Douzinas, more than merely catalytic, the great attribute of human rights is their
revolutionary and transformative character borne of their utopian, which although
‘impossible’ to attain, nonetheless provides an important social framework in which
individuals relate to each other: “…in claiming and exercising our rights we reveal
ourselves as beings addressed to an other. Having rights, living through rights, is
therefore of greater ontological importance than the contents of these rights. Rights
are our truthful lie.”10
Many of the Enlightenment’s leading lights stressed the utility of rights as “bulwarks
against the state,” to use Hobbes phrase, or as the “responsibilities of the state,” to use
the term favoured by Locke and Rousseau. Within legal theory, Ronald Dworkin
articulated such rights as “trumps” in the card game of competing policy and legal
claims; and HLA Hart considered the leverage they commanded to be such that they
have displaced utilitarianism to become the “prime philosophical inspiration of
political and social reform”.11
All that said, as a concept human rights have had their share of detractors: the
conservative Edmund Burke considered them to be artificial, revolutionary and
dangerously destabilizing; Marx thought them to be quintessentially bourgeois, that is,
selfish, egoistic and atomistic; and Jeremy Bentham famously pronounced that claims
as to their existence as part of natural law to be nonsense on stilts. All sorts of
relativists argue that rights as proclaimed today as representing universal values are
nothing of the sort. Politics, philosophy, economics, social and religious traditions,
geography and gender all particularise and distinguish human rights from the claimed
universally set standards. Thus for example, Asian,12 African,13 socialist14 and
feminist commentators have all expressed concerns over the confrontational
tendencies of rights disputes; their focus on what separates rights holders and duty
holders, rather than on what joins them; and their value-laden baggage despite their
claims of value-neutrality.15
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The era of human rights has even been said to be “ending” in Michael Ignatieff’s
view,16 or, at any rate, according to Costas Douzinas,17 we can see signs of the decay
of human rights as an ideological force. On closer examination, rather than a
comprehensive demise, both authors are pointing to paradigmatic shifts in the canon
borne of particular challenges – that is, the atrocities in the US of 11 September 2001
for Ignatieff, and the ‘triumph’ of liberalism after the collapse of the Soviet empire in
1990 for Douzinas. It may also be that these shifting contours of human rights
understanding are merely representations of what Noberto Bobbio sees as the
transformatory, evolutionary stage in which we now find human rights. That is, as
Bobbio mapped out in The Age of Rights, the third and final significant stage of
human rights development that follows the initial construction of their normative,
philosophical foundations, and then (secondly) their assertive adaptation to the
political ends of liberalism, to the present state where those statements and claims are
being transformed into the laws, policies and practices that suit the many various
domestic and international circumstances.18
Standardisation
The divergent forms, perspectives of, and attitudes towards, human rights are so many
and various that one might sometimes despair of reaching any meaningful agreement
as to the standards and values that they represent. And yet should one be expecting
anything less diverse given the nature of the project – namely, the universalisation of
the norms inhering in the human condition that constitute the basis for mutual
recognition of the dignity of all individuals, no matter what their circumstances?
Encompassing such a breadth of purpose in a way that is both complete and
uncontroversial is beyond the boundaries of reasonable expectation; but that is the
nature of all ideal types – they are, at one and the same time, forever on the horizon,
while prompting the taking of steps in that direction. Their raison d’être is the
unending struggle for their attainment, and, in the case of human rights, the promise
of the betterment of the human condition that results from that very struggle.19
Upendra Baxi underlines the point in his grandiloquent pronouncement that “the
expression ‘human rights’ … carries the burden of a transformative vision of the
world, in which the state … incrementally becomes ethical, governance just and
power … accountable”.20 Even as human rights move from the poetry of philosophy
to the prose of law, the expectations remain, such that the Universal Declaration on
Human Rights is said to “set out the minimum conditions for a dignified life worthy
of a fully human being, requirements so basic that they must be recognised as
rights/titles/claims, with all that entails”21
16
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What we see in these proclamations is the ‘human’ component of human rights
evoked in ontological terms, sitting alongside the ‘rights’ component of human rights
representing their jurisprudential nature. The legal clothing of human rights - though
certainly a phenomenon appropriately associated with the explosion of international
human rights laws after 1945 - has much more ancient origins. The political and
legal orders upon which our modern polities are based all provided recognition and
protection of human rights as legal entitlements of some sort or other Thus, (i) the
exclusive citizenship rights of the city-states of Ancient Greece and Renaissance Italy,
and the Roman Empire in between; (ii) the rights protections bestowed upon the
Barons by the Magna Carta in Feudal England and the rights and responsibilities
imposed upon Parliamentarians by the English Bill of Rights nearly 500 years later;
and (iii) the somewhat more plenary guarantees provided by the revolutionary
declarations of the French and American republics in the late 1700s.
The melding of the philosophical and jurisprudential inquiries on rights during the
Enlightenment was achieved through the medium of liberalism with its individualist
focus on human beings as rational actors and its group focus on the social contract
that individuals collectively agree to forge with their few chosen leaders. Drawing
directly upon the work of Locke and Rousseau in this respect, Kant was able to assert
that:
“[t]he legislative authority can belong only to the united will of the people. For
since all Right is to proceed from it, it cannot do anyone wrong by its law.”22
So, at base, not only do rights guarantee the individual certain freedoms to act within
the body politic, they constitute the very rationale for its existence in the first place.
And it is this history and political and legal heritage that lies at the heart of my notion
of transcendental fundamentalism, and the importance one must attach to ensuring
that its precepts are not taken lightly, or lightly taken away.

Transcendental Fundamentalism
In respect of those political systems characterised as democracies, their association
with human rights is both fundamental and transcendent. The relationship is certainly
complex, but it is nonetheless manifest in all of the variegated forms of democracy
which today underpin Western liberal states. Thus, the foundations of political
democracy are located in the protection and promotion of such civil and political
rights as non-discrimination and equality before the law, privacy, the right to vote,
and freedoms of expression, assembly, movement, thought and conviction; 23 the
foundations of social democracy are located in the fair and equal access to, or
provision for, economic and social rights to housing, sustenance, education, health,
employment and a clean environment; and the foundations of a plural democracy are

22
Metaphysics, above note 3, at “Public Right: The Right of State”, § 46 (Academy pagination: 313),
pp.125.
23
See Conor Gearty, Principles of Human Rights Adjudication (2004) at 33-7.

6

located in protection of rights against discrimination on racial, ethnic, religious or
other culturally-related grounds.24
Historically, this has always been so. That is, from the American Declaration of
Independence holding as “self-evident truths”, the certain civil rights including,
necessarily, the right of the people “to alter or abolish” a government, or “institute a
new government”; and the similar guarantee to respect the “demands of citizens” in
the French Déclaration; through to Franklin D Roosevelt’s enunciation of “four
freedoms” (from want and fear, as well as to expression and belief) as “the
foundations of a healthy and strong democracy” (1941); to the UN’s Vienna
Declaration in 1993 that “democracy, development and respect for human rights and
fundamental freedoms are interdependent and mutually reinforcing”.25 The European
Union too, has found itself inexorably drawn towards the symbiotic relationship
between democratic government and respect for human rights, as its original
economic community objectives expanded – as they had to - into labour, social,
environmental, political, justice and even security concerns. The EU’s 2000 Charter
of Fundamental Rights declares that the Union is founded on “the indivisible,
universal values of human dignity, freedom, equality and solidarity, [and] …based on
the principles of democracy and the rule of law.”26
Today, the interdependence of the two notions is almost invariably assumed. Google that crude but irresistibly immediate empirical tool for the deskbound - reveals more
than 84 million hits for the phrase “democracy and human rights”, as against a paltry
7.5 million for “dictatorship and human rights”! Even a country such as Australia
which has chosen not to articulate in a federal Bill of Rights the human rights
standards against which it is prepared to be measured, some such rights have
necessarily been read into our Constitution as a direct consequence of its express
recognition of the democratic foundations of our system of representative
government.27 “Democracy … in Australia”, as Justice Kirby puts it, “is far more
complex than simple majoritarian rule. It is a sophisticated form of government which
involves the general ability of the will of the majority to prevail but in a legal and
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27
Namely, sections 7 and 24 of the Constitution. On the High Court’s jurisprudence on the question,
see further: Fleur Johns, ‘Human Rights in the High Court of Australia, 1976-2003: The Righting of
Australian Law’ (2005) 33 Federal Law Review 291.

7

social context in which the rights of vulnerable minorities are respected and defended
- particularly where such minorities are unpopular.”28

Demonising human rights
Yet, despite this rich heritage, there is a mounting incidence of ambivalence,
disregard or even antagonism towards human rights in key sectors of our political and
economic leadership, their acolytes, and crucially, the community at large. In
Australia there seems, at times, to be a concerted campaign mounted against the
legitimacy of human rights and against the integrity of those who seek to promote or
claim them. Human rights talk and human rights advocates have been marginalised;
branded as products of special pleading and/or elitism, inapplicable to mature
democracies such as ours (a viewpoint which Di Otto calls “democratic
exceptionalism”);29 and they are even criticised for being un-Australian, in the rather
simplistic sense that what Australia does in respect of human rights in Australia is noone else’s business.30
Thus, for example, the Editorials of the Australian scorn what they call the “moral
middle class”31 for its members latching onto human rights causes that allow them to
“demonstrate [their] innate superiority over common folk”. The Prime Minister
espouses the principle of ‘mutual obligation’ as a central plank in his vision of social
policy which requires that there be an acceptance of “greater personal responsibility”
before the state will meet its human rights obligations.32 And John Hirst observes that
today “[t]here is a widespread belief in Australian society … that the disadvantaged
and minorities have been given far too much attention” and that the successes of One
Nation and Liberal/National Party Coalition were and are rooted in their common
appeal to “the mainstream and battlers whose life is not easy but who have been
neglected while career women, gays, ethnics and Aborigines have been claiming
successfully to have their rights respected”.33
The result has been divisive on the question of who has, who should have, and who
should not have, human rights. There has been a marking out of ‘Us and Them’
camps which, as Marian Sawer argues ruefully, “pits ordinary Australians against this
self-serving elite [of rights advocates] with its moralising political attitudes and
28
Michael Kirby, ‘Democracy and Human Rights’ (speech delivered at Melbourne High School, 16
August 2000) at
<http://www.lawfoundation.net.au/ljf/app/&id=A2D967AED399D622CA2571A3007F84A9>. See
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30
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31
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32
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doubtful allegiance to Australia’s national interest”.34 The gerrymandering of these
two constituencies that has permitted the erstwhile elites of the establishment –
namely, the bastions of industry, finance, politics and the law - to be redeployed in the
‘us’ camp of ‘ordinary’ Australians, is as masterful (“a stunning public relations
success” as one critic puts it),35 as it is fraudulent.
The demonisation of human rights, and of those who claim them, directly impacts
upon our levels of tolerance as a community. So, for example, in the current global
wave of anti-terror legislation, the democracy/human rights partnership has been
broken in the name of national security, typically invoked to protect our free and
democratic way of life, but with the resultant consequence that certain human rights
will have to be curtailed. Human rights are here no longer seen as inextricably
associated with democracy, but rather as dispensable, optional extras to the
democratic vehicle. Human rights are not, of course, absolute; nor are they perfect
complements to each other. Invariably allowances have to be made for the limiting of
certain rights36 in times of public emergency, or in the interests of national security or
public health.
Such limitations, however, are themselves hemmed in both by procedure (they must
be legally validated) and principle (they must be truly exceptional, proportionate and
necessary in a democratic society). In these circumstances, it clearly is possible for
reasonable people to disagree about where the lines should be drawn. But, in a
climate where concerted attempts have been made to instil a heightened sense of
unease and even fear of terrorism in the community, at the same time as there has
been a largely successful devaluation of the human rights currency in political
discourse, the scope for exploiting that margin of reasonable disagreement is much
greater.37
It is revealing in this context, to reflect upon the unapologetic brazenness with which
American and Australian governments in particular, have reacted to the manifest
human rights abuses of the 440 detainees still being held in Guantánamo Bay. That is
34
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35
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36
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37
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despite conditions described recently by one of the American defence counsel
appointed to represent a number of Kuwaitis being held there, as being “like travelling
down to hell … a world that flouts the principles on which America is based. I would
never have imagined that my country would engage in torture, humiliating and
destroying other human beings in this way”.38 Another attorney added, “Kafka could
never have imagined anything worse”.39 Major Dan Mori, the US Marine defence
counsel representing the Australian David Hicks, has also made some telling
comments regarding the serious due process concerns he has over the treatment of his
client. When asked earlier this year, for instance, whether he worried about being
labelled a radical he responded that on the contrary he saw himself as “being very
close to the middle”, and that “saying, ‘give someone a fair trial’, is [not] some novel
… or radical idea.” 40 Such is the depth and longevity of this “legal black hole” as
Lord Steyn dubbed it,41 that it makes you ponder anew the old story of the Frenchman
who upon being shown the Statute of Liberty for the first time, remarked that “he was
interested to find that in America as in Europe, monuments were raised to the
illustrious dead”.42
The invocation of human rights rhetoric can also be used counter-factually – such as
when President Bush, and Prime Ministers Blair and Howard all couch their war on
terrorism as one that precisely upholds democratic freedoms and liberty under the rule
of law,43 while at the same time they, or members of their governments, argue matterof-factly that given such dire circumstances we must all accept a diminution of human
rights protection.44 The consequences of such open-ended reasoning for the rule of
38
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Louise Dodson, ‘Safety before liberty, say most voters’, Sydney Morning Herald, 3 August 2005.
Gerard Henderson has interpreted the electorate’s “silence” over the Howard Government’s raft of antiterrorism legislation as their tacit endorsement of the measures, see ‘The Electorate’s Silence is
Telling’, Sydney Morning Herald, 13 September 2005. For a review of some of the legal issues
involved, see: Michael Kirby, ‘National Security: Proportionality, Restraint and Commonsense’
(speech delivered at the National Security Law Symposium, Australian Law Reform Commission, 12
March 2005) at <http://www.alrc.gov.au/events/events/securitysymposium/Kirby.pdf>; and also see
the work of The Eminent Jurists Panel on Terrorism, Counter-terrorism and Human Rights (an
initiative of the International Commission of Jurists) which has examined those of Australia’s laws,
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law are not to be underestimated as the reprehensible litany of injustices, prejudices
and incompetence borne of anti-terrorist legislation in the UK in the 1970s and 1980s
graphically illustrates. Though no excuse, of course, those incursions on fair trial,
privacy, liberty and equality before the law occurred in circumstances where there
were actual terrorist atrocities taking place in Belfast, Birmingham and Knightsbridge.
We in Australia have not reached such levels of terrorist activity on our shores, but
yet we have the draconian laws.45
Neville Wran, in his 2006 Lionel Murphy Memorial Lecture, is correct in urging us in
Australia today not to take incursions on these very same rights in recent
Commonwealth, State and Territory legislation lying down. Wran was quite properly
outraged over the particular reach of these laws that go so far as to ban Islamist texts
from University libraries which have been publicly available since 1984, and are still
today easily downloadable from the Web! But we can see much else in our antiterrorism laws (including extraordinary ASIO and police detention powers;
broadening of crimes by association; over-extension of sedition offences; and severe
gagging provisions) that lead us to agree with Wran when he concludes (charitably, in
his view), that our present Government, and the Attorney-General in particular, are
treating our “fundamental rights with scant respect.”46
The British Government has also extended its Executive’s anti-terrorist reach post
9/11 and has been duly engaged in a jurisprudential arm-wrestle with senior members
of the judiciary (both inside and outside the Courts) over the human rights
compatibility of such new powers.47 But it is in the US that we have what are the
most grotesque examples of rights and liberties breached in the name of counterterrorism, with the recent passage of the new Military Commissions Act 2006, which
has the singular distinction of relegating to mere second page news, the outright
denial of the most ancient of writs, habeas corpus, to all those subject to the
commissions’ jurisdiction.48 The front page headlines have of course been captured
by the legislation’s framework for endorsing the use of inhumane, degrading and even
torture techniques directly by US authorities (that is, the CIA), as well as no-doubtabout-it, no-holds-barred torture techniques indirectly through extraordinary
policies and practices which are justified expressly or implicitly as necessary to counter terrorism, in
order to assess whether those measures are compatible with international human rights law – see
<http://ejp.icj.org/sommaire.php3>.
45
The constitutionality of aspects of which are currently being challenged before the High Court in the
Jack Thomas case: see Thomas v Mowbray [2006] HCA Trans 660 (5 December 2006) and HCA Trans
661 (6 December 2006).
46
Neville Wran, ‘Civil Liberties: An Endangered Species’, (speech delivered at the 20th Lionel
Murphy Memorial Lecture, Canberra, 21 October 2006) at 3, available at
<http://law.anu.edu.au/nissl/Wran.pdf>.
47
On 16 December 2004 the House of Lords ruled that UK anti-terror legislation, which permitted
detention without trial of foreign nationals, was contrary to the European Convention on Human
Rights: A & Ors v Secretary of State for the Home Department [2005] 2 AC 68 (House of Lords); and
on 1 August 2006, the Court of Appeal affirmed that six control orders made by the Secretary of State
under the Prevention of Terrorism Act 2005 were contrary to Article 5 of the European Convention on
Human Rights, as they amounted to a deprivation of liberty: Secretary of State for the Home
Department v JJ & Ors [2006] 3 WLR 866 (Court of Appeal). See also: Lord Phillips CJ, ‘Terrorism
and Human Rights’ (speech delivered at the University of Hertfordshire, 19 October 2006) at <
http://www.judiciary.gov.uk/publications_media/speeches/2006/sp191006.htm>.
48
See Jeannie Shaw, ‘Bush Signs Military Commissions Act,’ Jurist, 17 Oct 2006, at
<http://jurist.law.pitt.edu/paperchase/2006/10/bush-signs-military-commissions-act.php>.
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renditions of detainees into the hands of third-party interrogators. From the revelation
of the infamous torture memorandum in 2004, through to the eventual passage of the
Military Commissions legislation, the Bush Administration has had few qualms about
endorsing a multitude of inhuman and degrading interrogation techniques,49 which are
short of the Government’s definition of impermissible torture – namely, a level of
ministrations “equivalent in intensity to the pain accompanying serious physical
injury, such as organ failure, impairment of bodily function or even death.”50 And yet
these include (at the milder end of the spectrum) long-term standing and exposure to
cold, water-boarding and sensory and sleep deprivation;51 which techniques, and their
authorised use, are now the subject of a recent second universal jurisdiction claim
before German Courts.52
Our own Attorney-General also appears to be untroubled, at least in respect of sleep
deprivation, which he expressly rejects as amounting to torture.53 Mr Ruddock, it
seems, does not know his UN Committee against Torture texts or his European Court
of Human Rights jurisprudence,54 and nor does he appear to be on top of Amnesty
International reading, all of which contradict this contention.55
49
In the words of a recent Amnesty International report: “The memorandum stated among other things
that interrogators could cause a great deal of pain before crossing the threshold to torture, that there
were a ‘significant range of acts’ that might constitute cruel, inhuman or degrading treatment but would
not rise to the level of torture and be prosecutable under the US torture statute, and that the President
could override international or national prohibitions on torture.” The Memorandum, in the words of
the then White House Counsel, Alberto Gonzales, “represented the position of the executive branch at
the time it was issued”: response to oral and written questions put to Gonzales during the US AttorneyGeneral nomination hearings before the Senate Judiciary Committee, January 2005; see Amnesty
International, The Military Commissions Act of 2006:Turning Bad Policy into Bad Law, at
http://web.amnesty.org/library/index/ENGAMR511542006. The Memo was made public on 13 June
2004 by The Washington Post, see Dana Priest, ‘Justice Dept Memo Says Torture ‘May Be Justified’’
at <http://www.washingtonpost.com/wp-dyn/articles/A38894-2004Jun13.html>.
50
Office of Legal Counsel, US Department of Justice, ‘Memorandum for Alberto R. Gonzales, Counsel
to the President, Re: Standards of Conduct for Interrogation under 18 U.S.C. 2340-2340A,’ 1 August
2002, at 1. Available at <http://www.washingtonpost.com/wpsrv/nation/documents/dojinterrogationmemo20020801.pdf>.
51
See Brian Ross and Richard Esposito, ‘CIA’s Harsh Interrogation Techniques Described’, ABC
News, 18 November 2005, at <http://abcnews.go.com/WNT/Investigation/story?id=1322866>.
52
See <http://www.ccrny.org/v2/GermanCase2006/Docs/Table%20of%20Contents%20for%20German%20Complaint.pdf>;
and for discussion, see Scott Lyons, ‘German Criminal Complaint Against Donald Rumsfeld and
Others’, ASIL Insight, Vol 10, Issue 33, 14 December 2006.
53
Comments of Mr Ruddock on 1 October 2006, quoted in Neville Wran, above note 46, at 5.
54
See: Report of the Committee Against Torture, UN GAOR, 53rd sess, Supp. No. 44, UN Doc
A/53/44 (1998) at 24 (Concluding Observations on the Report of Israel). See also the Report of the
Special Rapporteur, Mr P. Kooijmans, ‘Torture & Other Cruel, Inhuman or Degrading Treatment or
Punishment’, Human Rights Committee, 42nd sess, UN Doc. E/CN.4/1986/15 (1986), at 29, where
‘prolonged denial of rest, sleep’ is listed as a ‘method of physical torture’. In respect of the now
sizeable body of jurisprudence on Article 3 of the European Convention of Human Rights, such an
interrogation technique would be considered ‘inhuman and degrading treatment’ (though not ‘torture’),
according to the reasoning of the seminal case of Ireland v UK (1978); however, more recently, the
European Court of Human Rights has indicated a lowering of its threshold of tolerance for ‘not torture’
arguments, observing in Selmouni v France (1999) at [101] that: “the Court considers that certain acts
which were classified in the past as ‘inhuman and degrading treatment’ as opposed to ‘torture’ could be
classified differently in future. It takes the view that the increasingly high standard being required in
the area of the protection of human rights and fundamental liberties correspondingly and inevitably
requires greater firmness in assessing breaches of the fundamental values of democratic societies.”
55
See Amnesty International, Torture and Ill-Treatment: The Arguments, at
<http://web.amnesty.org/pages/stoptorture-arguments-eng#question3>, and Is Sleep Deprivation a
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In Australia, the roots of the separating of human rights protections into ‘us and them’
camps stretch way back to colonisation and later to the White Australia immigration
policy, but more recently they can be traced to our treatment of refugees. It was a
Labor Government in 1992, under the Immigration Minister Gerry Hand, that
introduced a mandatory detention policy for all asylum seekers and other
unauthorised arrivals. The maturation of the mandatory detention regime over the
past 14 years has travelled from ‘designated persons’, through the evisceration of
normal judicial review mechanisms, to the ‘Pacific Solution’ and the manifest
perversity of the jurisdictional excising of the mainland in order to force the
processing of unauthorised asylum-seekers off-shore.56
We appear to have reached a depressing point today where the general community is
apparently content to accept Government arguments that protection of such rights as
fair trial, personal liberty and equality before the law can and indeed must be denied
to those who, though falling within our jurisdictional responsibility, are undeserving
because of the manner of their arrival here.57 No serious commentator denies that
there have to be limitations to the flows of immigrants (whether asylum-seekers or
not) and that appropriate screening and detention mechanisms must be employed as
circumstances demand, but to adopt an determinedly offensive and mandatory offshore detention regime is mendacious and cynical. In the view of David Marr and
Marian Wilkinson, it has been advanced in recent years by way of
“a new political correctness [in which] the xenophobia of Australians was to
be shown democratic respect. To contest the prevailing fear of boat people
was simply unpatriotic. …. It was race wrapped in a flag”58
The nurturing of such sentiments within the community at large has been successfully
exploited to such an extent that the Commonwealth is now able to introduce the
pointless sophistry of an Australian values declaration for all immigrants.59 (What
more – one might ask – could it possibly secure over and above that which is already
secured by the combination of an individual’s good will, social mores and legal
obligations?) Such an initiative taps into a socio-political vein of isolationist,
Form of Torture?, at
<http://www.amnesty.org.au/home/spotlights/is_sleep_deprivation_a_form_of_torture>
56
Mary Crock, “The Refugees Convention at 50: Mid-life Crisis or Terminal Inadequacy? An
Australian Perspective” in Susan Kneebone (ed) The Refugees Convention 50 Years On (Ashgate,
2003), pp.47-89
57
See Jane McAdam, ‘Asylum Seekers: Australia and Europe – Worlds Apart’ (2003) 28(4)
Alternative Law Journal 193.
58
David Marr and Marian Wilkinson, Dark Victory (2003) at 176.
59
See the Australian Government’s Discussion Paper, released September 2006: Australian
Citizenship: Much More than a Ceremony – Consideration of the Merits of Introducing a Formal
Citizenship Test, at <http://www.citizenship.gov.au/news/citizenshiptest/DIMA_Citizenship_Discussion_Paper.pdf>. For Prime Minister Howard’s discussion of the matter
see transcripts of the following radio interviews: with Alan Jones 12 September 2006, with Geoff
Hutchinson 13 September 2006; with Jon Faine 14 September 2006, with Neil Mitchell 15 September
2006, and with Ray Hadley 18 September 2006. All transcripts available through
<http://www.pm.gov.au/news/interviews/index.cfm>. See also: Parliamentary Secretary to the Minister
for Immigration and Multicultural Affairs, ‘Australia to Introduce Citizenship Test’ (Media Release, 11
December 2006) at <http://www.minister.immi.gov.au/parlsec/media/mediareleases/medrel06/111206.htm>
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capriciously discriminatory and anti-democratic thinking in which there seems to be
greater concern to establish what cultural values and attitudes separate us from others,
rather than focus – as human rights seek to do – on what unites us across cultures. The
fact that all sides of politics support such an infantile initiative60 represents the degree
to which our rightly vaunted adherence to the democratic ideals of tolerance and a fair
go has withered across the board.
Human rights – both civil and political ‘liberty’ rights, and economic and social
‘capacity’ rights – are not only compatible with democracy, they are essential to its
functioning and survival. For David Beetham in his treatise on democracy and human
rights, this is so for two reasons. First, that the protection of liberty rights is a sine
qua non because “democracies have necessarily to be self-limiting or self-limited if
they are not to be self-contradictory, by undermining the rights through which popular
control of government is secured;” and second that the guarantee of capacity rights is
demanded by “the philosophical justification for … human rights [which] …. is based
on an identification of the needs and the capacities common to all humans, whatever
the differences between them.”61 Of course, there are intricacies and nuances in the
interrelationship which permit disagreement and provide for distinctions to be made,
but such editorial matters are quite different from efforts to marginalise human rights
within the apparatus of democratic governance. One cannot have it both ways. Either
democracies recognise human rights as integral parts to the whole – that is, their
transcendental fundamentalist role - or they slough them off their body politic as
dispensable add-ons and dismiss the notion of any such essentialism.

Reactionary Fundamentalism
Current travails aside, the historical success of human rights as standard-bearing,
mobilizing forces has nevertheless been remarkable. Since the reorienting of the
geopolitical and ideological world order after WWII, and the somewhat guardedly
hopeful recitations of the importance of human rights in Article 1(3) of the UN
Charter and the UDHR, the prominence of the part played by human rights within the
realms of domestic and international law and politics has grown exponentially.
Indeed, as Conor Gearty (who holds the Chair in human rights at the LSE) puts it, so
“epistemologically confident [and] ethically assured” has the phrase ‘human rights’
become, that it now carries with it nothing less than a promise “to cut through the
noise of assertion and counter-assertion, of cultural practices and relativist
perspectives, and thereby to deliver truth”.62 Given such a state of affairs, it comes as
no surprise that human rights are invoked everyday in support of all manner of goals,
practices, arguments and stances. But does the high rhetoric bear out in practice?
Can it, or even should it?
This is the point at which I want to bring to bear consideration of the effects of
reactionary fundamentalism. That is, I want to investigate what happens when human
60

See, for example, ‘Iemma Supports Aussie Values Declaration’, Sydney Morning Herald, 13
September 2006, and Cath Hart and Dennis Shanahan, ‘Rudd alters migrant pitch to outflank PM’, The
Australian, 14 December 2006.
61
David Beetham, Democracy and Human Rights (1999) at 93.
62
Conor Gearty, Can Human Rights Survive? (2006) at 19.
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rights fundamentalism falls victim to its own success by going too far; when the
human rights hype is believed too readily, completely and uncritically. When, in
short, the fundamentalism in question becomes more reactionary than transcendental.
The above-established linkages between democracy and human rights serve as a good
entry point to this endeavour. As stated, human rights can and do play a fundamental
role in the prosecution of democratic governance. But it is only a role. Human rights
are not synonymous with democracy. In addition to the broad representation of the
selfish designs of citizens individually, their more collectivist concerns of social
equity, distributive justice, and communal security are also key features of good
democratic governance. Or at least, they should be. The human rights concerns of
personal liberty and respect for difference and individual integrity and dignity are not
separate from these other goals, but their relationship to them is adjectival rather than
directly and comprehensively prescriptive. That is to say, the upholding of basic rights
can be used as one way to pursue these collective ends, but they cannot be seen as the
only way, or – which amounts to the same thing – the only way that matters.
David Kennedy’s immanent critique of human rights warns against myopia or
zealotry that forgets, ignores, or excludes other modes through which emancipation,
peace and justice can be sought. This especially includes social welfare and
redistributive economics, in respect of which he sees the West’s marked preference
for civil and political rights as entrenching the status quo rather than advancing the
cause of the disadvantaged. Thus, he writes that “existing distributions of wealth,
status and power can seem more legitimate after rights have been legislated, formal
participation in government achieved, and institutional remedies for violations
provided”.63
Feminist writers such as Hilary Charlesworth and Christine Chinkin,64 have extended
this exclusionary theme through their critiques of the international human rights law’s
neglect of women’s circumstance; that being one that encounters abuses in the private
‘individual-to-individual’ sphere where the writ of international law tends not to run
because of its focus public ‘state-to-individual’ rights. And although Karen Engle
detects that some progress has been made as “women’s rights have become a part of
the mainstream human rights and humanitarian law agenda”,65 there remain sizeable
difficulties as identified by third world feminist critiques in trying to reconcile the
necessary addition of economic and cultural factors to that of gender with the overall
objectives of human rights protection and promotion. 66
Michael Ignatieff stresses the importance, indeed necessity, of recognising the
contestability of human rights such that it is more accurate to view them as the stuff of
politics – albeit especially virtuous and powerful stuff - rather than “eternal verities”67
or paragons that sit above and beyond politics. They can be used as instruments of
dispute-settlement, by creating a common framework and a set of reference points for
63
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66
Ibid, at 59-66.
67
Michael Ignatieff et al, Human Rights as Politics and Idolatry, (edited and introduced by Amy
Gutmann, 2001) at 20.
64

15

those in conflict, but equally there is an imperialistic tendency towards “nonnegotiable confrontation”68 whenever “political demands are turned into rights
claims”.69
The propensity for human rights to be over-legalised has also been raised as a cause
of concern. Such over-legalisation has been the result of a combination of the
preponderance of lawyers that colonise the ranks of relevant government departments,
international human rights bodies, and activist organisations, as well as the
apparatuses of enforcement (especially courts).70 And it is fuelled by the increasing
tendency to see law as the only effective means to stiffen the resolve of, and respect
for, human rights both domestically and internationally. Many rights sceptics from
across the common law world such as Tom Campbell (UK/Australia), Jim Allen
(Canada/NewZealand/Australia), Mark Tushnet (US), Jeremy Waldron (New
Zealand/US) and Keith Ewing (UK) are especially concerned about the
constitutionalisation of human rights on account of the consequent enhancement of
judicial impact and authority at the expense of powers of the Executive and
Legislature; the manifest preference given to individual liberty rights (ie civil and
political rights) over equity/capacity rights (economic and social rights); and the
resultant entrenchment of existing social and political inequities between groups and
classes, rather than their dismantlement. Among these sceptics, Jeremy Waldron’s
seminal philosophical work in the area is notable for its focus first on the logical
disjuncture between the too ready assumption that if you support rights then you must
support legally entrenched rights, and second, on the inherent political and
philosophical problems of the latter:
“To embody a right in an entrenched constitutional document is to adopt a
certain attitude towards one's fellow citizens. That attitude is best summed up
as a combination of self-assurance and mistrust: self-assurance in the
proponent's conviction that what she is putting forward really is a matter of
fundamental right and that she has captured it adequately in the particular
formulation she is propounding; and mistrust, implicit in her view that any
alternative conception that might be concocted by elected legislators next year
or the year after is so likely to be wrong-headed or ill-motivated that her own
formulation is to be elevated immediately beyond the reach of ordinary
legislative revision.”71
Not only, he continues, does such presumptive mistrust sit awkwardly with the notion
of mutual respect within human rights, it grotesquely skews power away from, and
undermines the electoral mandate of, the present elected representatives. And it is not
enough to counter with such concerns by saying that this arrangement will prevent or
“intimidate”72 governments from doing things that harm us, for it is equally the case
that it might prevent governments from doing things that help us.
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African and Asian voices have also warned against the complacency of human rights
status quo. Makau Mutua, in an influential essay on the theory of human rights
published in 1996,73 protests against human rights’ concentration on individualism as
“blunting diversity and community”, especially, as he sees it, from his experiences
inside and outside Africa.74 And both Mutua and the Japanese international lawyer
Onuma Yasuaki share concerns that whilst one ought to accept that human rights are
indeed universal, the version of universal human rights that has been promoted in
modern times is more peculiarly Western in definition and application, than truly
global. They point to the widely held impression in the developing world that the
human rights standards endorsed at the international level serve best the interests of
the states and peoples of the West, more than the peoples of non-Western (and
especially non-Western developing) states.
In fact, for anyone who cares to reflect at all seriously on the philosophical nature of
human rights, and still more on their legal form, such a pluralist approach has to be
seen as endemic rather than radical. As noted earlier, human rights are framed
imprecisely, they sometimes conflict, and they have within them – that is, built into
their DNA - essential conditions and various degrees of manoeuvrability in their
implementation. Human rights theory and practice is as much about the legitimation
of limitations to rights as it is about the proclamation of the rights themselves. Human
rights law is especially open in this regard, such that it is no exaggeration to say that
the vast bulk of human rights jurisprudence, both national and international, revolves
around the meaning of the exceptions to the rule, rather than statement of the rule
itself. The legally permissible limitations and derogations to many human rights
constitute a sort of “weak cultural relativism” as Jack Donnelly puts it.75 There will
always be disagreement over what these let-outs mean in practice, as well as over
whom, and by what process they are defined and invoked. But, no-one can seriously
deny that they are necessary, not only to maintain the jurisprudential integrity of the
whole body of human rights law, through such devices as what the Europeans call the
doctrine of “margin of appreciation”, but also as a matter of political viability of the
universalised human rights project. The Nobel Laureate economist Amartya Sen’s
recent, fascinating intervention on human rights theory bears out these very points
when he says that:
“A theory of human rights can, therefore, allow considerable internal
variations, without losing the commonality of the agreed principle of attaching
substantial importance to human rights (and to corresponding freedoms and
obligations) and of being committed to considering seriously how that
importance should be appropriately reflected.”76
In terms of my thesis, the significance of stressing this particular point lies in the
alarm it sounds against any fundamentalist temptation to argue that there is a precise
and predictable human rights answer to any or many legal, social, political, or
economic problem. Human rights may indeed provide persuasive reasons and
73
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reference points for the discussion and determination of such ‘answers’, but they do
so, as Jürgen Habermas says, in the context of facilitating dialogue rather than closing
it down.
One may feel as certain as can be that no interpretation of human rights can ever
accommodate (i) the monstrously genocidal acts of Hilter, Stalin, Mao, Pol Pot, Idi
Amin and the leaders of both sides in the Rwanda catastrophe; (ii) or the unbridled
cruelty of pre-meditated, state-sanctioned torture; (iii) or the deliberate and conscious
mass destruction of our global environment when there are viable options to do
otherwise; (iv) or perhaps above all, our persistent, collective inability to address the
plight of the estimated 1 billion people (one fifth of the world’s population) who try to
survive on less than $1 a day, which, as the UNDP states, is “a level of poverty so
abject that it threatens survival.”77
But what of other, less starkly offensive, more debatable human rights issues? For
instance, the pervasive question of whether economic and social rights or goals ought
to be given preference to civil and political rights? The undoubted economic and
social benefits that have accrued from the tigerish economies of Vietnam and China
are almost universally welcomed outside and (more importantly) inside both
countries, even if their benefits are unevenly spread. Are they sufficient, however, to
off-set the equally patent injustices meted out to civil society organisations and
democracy parties and their members and followers in both countries? Naturally, the
governments of both assert that they are. Many may disagree or at least disagree in
part, but whichever, can any of us be so utterly convinced that the economic advances
in both states – and the rights enhancing consequences that have flowed there-from –
could have been achieved had the two Communist Parties relinquished their strangleholds on the organs of government and civil society in the early 1990s in much the
same manner as did the USSR?
There can be no doubt that Beijing and Hanoi were intently watching Moscow at that
time and were drawing their own lessons and conclusions accordingly. Some may
bridle at the bland justifications that China gives in its annual White Papers on Human
Rights, for its continuing preference for the economy and community rights first, civil
and political rights later (though it has to be said that today’s blandness is infinitely
less jarring than the brutal messages contained in the White Papers of the early 90s).78
But, at the very least, it points to the viability of the argument that in certain
circumstances and at certain times, a two-speed approach to human rights
implementation may not only be possible, but necessary.
I stress here
‘implementation’, because I believe that such latitude cannot be allowed to go so far
as to fracture the skeleton of principle that (in the words of the UN’s Vienna
Declaration) “all human rights are universal, indivisible and interdependent and
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interrelated”.79 But up to that point, at least, there is room for debate and legitimate
disagreement.
Similar line-ball arguments can and are being raised in respect of a multitude of other
interpretations and applications of human rights which must be accepted as mitigating
against any absolutist claims made by reactionary fundamentalist advocates; for
example:
- whether, how and to what extent should states be agreeing to have corporations held
liable (under international as well as national laws) for human rights abuses
perpetrated by them or by the states or agencies with which they have an intimate
commercial relationship ( a joint venture, for instance)?80
- When rich Western countries impose human rights conditions on the poor countries
that they are providing aid to – either through bi-lateral agreements or multilateral
regimes such as the World Bank, the Asian Development Bank, or even the WTO81–
is this imperialism by ideological stealth, or is it the expression of legitimate concerns
for the rights of the poor pursued by appropriately semi-coercive means?82
- And, of especial topical prominence, how and when can militarily powerful states
appeal to reasons of preventing humanitarian outrages and promoting human rights,
when using military force to breach another country’s sovereign borders? In recent
times, we have had a number of conflicting examples that do little to establish any
definitive basis for when such humanitarian intervention is justified and when it is
not. Thus, for example, the bulk of international opinion appears to be saying
“probably yes” to NATO’s 1999 intervention in Kosovo; “probably no” to the USlead invasion of Iraq in 2003; “should have” in respect of Rwanda 1994; and “should
do more” in respect of the current situation in Darfur!83
Indeed, the conviction that respect for human rights operates as a legitimating
necessity for states constitutes the central tenet of so-called ‘cosmopolitan’ thought in
international relations and international law. Thus, respect, protection and promotion
of certain human rights (essentially civil and political rights) are seen as pre-requisites
to states both joining and remaining members of the ‘sovereignty club’.84 That is, a
club whose bestowal of the undoubted powers and privileges of state sovereignty, is
conditional on the fulfilment of certain expectations and responsibilities. One such
‘sovereign responsibility’85 is the State’s upholding of human rights within its
79
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boundaries, which for many cosmopolitans means by way of democratic government.
Egregious breaches of human rights by, or through, state authorities will thereby
provide grounds for legitimising intervention to stem the abuse, by political,
economic or even military means, or even provide grounds for expulsion from
international forums.86 But this facially attractive approach still leaves unanswered
the vital questions of which human rights; which permissible limitations, how
democratic is democratic enough and who is the final arbiter on all these points?
The point of this exposé of the indeterminacy of human rights, and especially human
rights law, is not at all to undermine the concept, but rather the opposite. It is to warn
against the damage that may be done to the notion of human rights if by way of
reactionary fundamentalist thinking the rights are elevated to the level of religious
scripture and as a result stand plainly in opposition to their application in practice.
The legal, philosophical and political foundations of the human rights-promoting
sides to each of the debatable issues just discussed can veer towards an essentially
reactionary standpoint. There is the ever-present temptation to justify any
proselytising designs by relying on the apparent unimpeachability of human rights,
which like any claims of “a cause that is above justifying itself”, invites an inevitable
and debilitating backlash.87 Principled, highly persuasive and essentially ‘good’ as we
might all think human rights to be, they cannot – must not – be put beyond any
question, query or examination, even if such exposure is uncomfortable and
challenging. To do otherwise, by seeking to protect the concept of human rights as if
it were a fragile child,88 is to kill (or a least maim) with kindness.

A Reconciliation of Fundamentalisms?
Having articulated the nature, form and scope of both transcendental fundamentalism
and reactionary fundamentalism, and sketched out the dimensions of the difficulties
for human rights theory and practice posed by each, I want to bring things to a head
by considering briefly how we might reconcile the best of each, and minimise or
discard the worst of each. Put simply, we should be trying to bolster the appreciation
and application of the transcendental fundamentalism of human rights in the minds
words and actions of our leaders, whilst taking care not to over-state the case such that
we excite the counter-productive sensibilities of reactionary fundamentalism. Our
perch on the horns of this particular dilemma is well captured by Martin Loughlin
who observes that while on the one hand:
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“Institutionalised rights protection might help vulnerable minorities … against
high-handed executive action,” and that “[r]ights discourse is also likely to
lead to an emergence of a more rationalized form of political and policy
decision-making …” 89
On the other,
“… aspects of rights discourse undermine this notion of politics … lead[ing]
to the growth of single-issue agendas, a more adversarial form of politics and a
degree of political fragmentation which makes it more difficult to build
coalitions around some conception of the public good.”90
For me, at least, I see the disregard for the transcendental fundamentalism of human
rights - both wilful and unwitting - as a greater problem than that of the consequences
of reactionary fundamentalism, which though very real, are in fact, to some extent,
overblown by those who challenge the transcendental fundamentalism of human
rights in the first place.91 There is something almost hysterical for instance, in
assertions that if the elites had their way regarding immigration in Australia, entry
would be “substantially under the control of criminal people-smugglers” and that but
for the fact that that the MV Tampa was Norwegian, Prime Minister Howard “could
well have received the Noble Prize” … as argued by Professor David Flint.92 There is
also something awry with Janet Albrechtsen’s contradictory stances of railing against
human rights “breeding like rabbits” in the pre-9/11 world, while, at the same time,
being keen to invoke one such fecund right - the right to equality - in favour of
Muslim women against what she lambasts as the “moral blindness” of
multiculturalism in the post-9/11 world.93 More trenchant critiques can also slip into
Pyrrhonic, straw-man arguments.
For example, Mirko Bagaric and Penny
Dimopoulos argue that the ineffectiveness of international human rights standards (the
“nonconsequentialism” of rights), stems directly from the unfulfilled claims made of
rights that they reflect ‘truth’.94 Yet, while many, if not most advocates, of human
rights invest much in their normative force, but not even Kant claimed that they
reflect absolute, exact and unshakeable “truth”, except in the most general sense (as,
for example, in the propositions that no one human life is more important than another
89
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and freedom should be available to all), not least because the detailed expression of
human rights in law and their application in practice is, as I argue above, necessarily
open-ended and consequentialist.
The framework and object of the enterprise of human rights – especially as
established at international law – demands respect, engagement and a good faith
intent to abide by one’s obligations freely entered into.95 Over the past decade or so,
there has developed within successive Australian governments, a “politics of denial”,
as Penny Martin and I have called it.96 This can be judged, for instance, by the
extraordinary reactions of all governments - Federal and State, Labour and Coalition to the High Court’s decision in Teoh in 1995 that said simply that there ought to be an
expectation in domestic law that governments might at least heed, if not be bound by,
the obligations that they have signed up to under international law. And let it be said
that trying to explain the rationale of the various anti-Teoh legislative initiatives that
sought to rebut such a presumption to exchange students from Civil Code jurisdictions
studying in Australian Law Schools is a chastening experience. The politics of denial
is also evident in some of the decidedly petulant and self-righteous statements of the
current Howard government regarding the actions and activities of the various human
rights organs of the UN that dare to question Australia’s compliance with its
international human rights obligations.97
If, in pursuit of our reconciliation goal, we are to advance the cause of human rights
by extolling its transcendent qualities and curbing its more reactionary inclinations
then I believe that there are two essential and interrelated aspects of the global human
rights project that we - as citizens and non-citizens, activists, educators and scholars,
leaders and lawyers and above all as human beings - must grasp immediately, and act
on increasingly.
The first of these is the importance of education in general and of human rights
education in particular.98 We all have a responsibility in this regard, but there are
surely special responsibilities that fall on educators who work in Universities and Law
Schools such as this one, as well on those who pass through their corridors and lecture
halls. As public academics we certainly should – and in my view, certainly do –
engage in what the Prime Minister has rightly suggested should be “a diverse and
lively environment”,99 rather than the “soft-left dominance” (whatever that means)100
that he believes is the reality in Australian universities today.101
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I want to be clear that human rights education may not alone be sufficient, or even
primary, in any effort to address a human rights problem, but it must play a part, and
more often than not, a significant part. Engagement, vigilance, reasoned argument,
openness and self-reflection are the talismanic characteristics that we need to adopt in
such education, whether we are pointing the finger at foreign country abusers of
human rights,102 discussing how to improve our own governments’ records of and
approach towards human rights, or the growing industry of bringing human rights
concerns to the attention of non-state actors such as the World Bank, IMF, the WTO
and TNCs, and calling for their greater recognition of the attendant responsibilities .103
Whatever the public forum, I sincerely believe that human rights inquiry is relevant in
proportions large and small. This is a lesson I have learnt well. The day after I first
set foot in this country in June 1989, as a green Cambridge doctoral student, and still
reeling from the obscene splendour of the newly completed Parliament House in
Canberra (that is compared to the shabby, cramped Gothic pile of the British Houses
of Parliament in which I had been spending so much of my time), I was invited to sit
in on a Senate Scrutiny of Bills Committee meeting as the Committee was relevant to
my research. It was the day after the brutality in Tiananmen Square. I was introduced
to the Committee by the Chair as I sat meekly and jet-lagged in the corner.
Whereupon one member of the Committee turned to me and spat out how affronted
she was that I should be here in Australia researching human rights, given the recent
events in Beijing. I was stunned. To his eternal credit, however, the Chair, Senator
Barney Cooney, responded on my behalf invoking Thomas Jefferson’s immortal
words that “the price of liberty is eternal vigilance”. And that, in his opinion, included
the Parliament of Australia!
The questioning, querying, critiquing and even criticising of human rights are central
to my quest to reconcile the two fundamentalisms, in that such attitudes of inquiry are
essential to maintaining the robustness of human rights, and to the ongoing process of
renewing our understanding and application of their objectives. In this respect I agree
with Tom Campbell who argues forcefully about the importance of stoking the fires
of intellectual debate around rights, when he states that “in conducting a critical
examination of rights we are putting ourselves in a better position to make up our
minds about the most important moral and political issues of our time”.104
The second feature of human rights requiring attention concerns the difficult but
important question of the utility and effectiveness of promoting human rights – by
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education or other means. The matter is important because without knowing how
effective, ineffective or even retrograde are our human rights policies and actions are
in terms of protecting people’s rights and dignity, we simply cannot adequately
defend our present actions or mount any rational case for doing something different in
the future. It is difficult because measurement of such matters as the effectiveness of
programs of human rights protection and promotion is fraught with profound
conceptual and empirical problems. To assess whether and what beneficial impacts
accrue from human rights training workshops for judges, bureaucrats or police, or to
measure what impact a Bill of Rights or a state’s signing of an international human
rights agreement has had on the every-day existence of that state’s citizens, are
notoriously difficult questions to answer with any degree of precision. So too are
such frequently raised questions as how to measure the consequences of a donor
agencies gender awareness, indigenous, HIV/AIDS and child protection programs on
the welfare and rights enjoyment of the people they are designed for. The bottom line
is beyond certain crude quantitative or simplistically qualitative tools, meaningful
‘Key Performance Indicators’ for human rights advancement just do not exist.
In part, this circumstance is due to the sheer scale of the exercise in respect of which
measurement is sought, and in part it is due to the fact that there really is some truth in
what human rights activists on the ground say – namely, that changes, good and bad,
are not easily gauged in anyway other than impressionistically, and even then they are
only measurable across, rather than within generations. Moreover, the sorts of
empirically verifiable measurements taken – numbers of trainees, hours of technical
assistance provided, or schools or medical centres built – are of little use in gauging
the overall impact on a community’s actual enjoyment of human rights.
These are the factors which ultimately unhinge the various charges and countercharges that are currently doing the rounds of human rights academe –in both political
science and law. Oona Hathaway’s study105 of the coincidences of the uptake by states
of human rights treaties and their levels of human rights protection, purports to show
that the correlation is if anything negative. Her methodology and analysis, however,
is founded on so many complex variables and externalities that it is simply impossible
to draw any such definitive conclusions. Equally, on the other side of the debate, the
human rights socialization theories of Thomas Risse and Kathryn Sikkink,106 and
more recently of Ryan Goodman and Derek Jinks107 which argue that the adoption
and use of human rights discourse inevitably leads to absorption of its principles and
practices, while long on hunch and hope (and I confess to having subscribed to both
when working on human rights projects in South-East Asia), they are short on
verifiable indicators of direct cause and effect.
The human rights ‘measurement deficit’ is also due in part to the human rights
movement’s resistance to any suggestion that measurement is needed and/or feasible.
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rights community’s criticism of the application of impact assessment tools to its
activities is justified “as missing the essence of [its] work”. That said, the donorgenerated demands of accountability argue for the adoption of “a position in which
organizations develop a combination of quantitative and qualitative impact
metrics”.108
As difficult as that task might be, it is necessary. A more open and engaged
perspective on effectiveness measurement will yield a clearer appreciation of who is,
and who is not, responsible for the protection of human rights in any specific instance,
and that is becoming a matter of greater and greater importance as the number and
variety of possible candidates increase, across more traditional private, public,
international and domestic boundaries. Certainly, whatever the developments in this
field, the interpretation, application and enforcement of international human rights
laws will never be perfect.
The late Jeane Kirkpatrick, when she was the US Ambassador to the UN under the
Reagan Administration, is said to have once referred to the UDHR as “a letter to
Santa Claus”.109 We might rightly respond that at least certain of its provisions have
transcended their wish-list format and gained considerable concreteness. But it
cannot be denied that we need to devise better ways of understanding and assessing to
what extent this is so, and what caused it to be so.

Conclusion
Ultimately, there is a duty upon all of us individually and collectively to ensure that
we care enough for the normative message of human rights; to ensure that we act
accordingly; and, crucially, that we ensure that our leaders do too. The tools of
human rights education and impact measurement will assist us in this task, not least
by helping to avoid the pitfalls of undercooking transcendentalism fundamentalism
and overcooking by way of reactionary fundamentalism.
It is in then with this message that I would like to finish. And to do so with a few lines
borrowed from Constantine Cavafy; a truly multicultural poet who was Greek born,
English schooled and Egyptian domiciled:
“With no consideration, no pity, no shame,
They’ve built walls around me, thick and high.
And now I sit here feeling hopeless.
I can’t think of anything else: this fate gnaws my mind –
Because I had so much to do outside.
When they were building the walls, how could I not have noticed!
But I never heard the builders, not a sound.
Imperceptibly they closed me off from the outside world.”110
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For me, these words warn us of the dire consequences that follow not only any
imprisonment of the idea of human rights by design, or any imprisonment of the idea
through lack of candour, but also when imprisonment is aided and abetted by
indifference. Human rights education and learning – formal and non-formal, national
and international - has a vital and continuing role to play in breaking down existing
walls that close off human rights and preventing others from being built.
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